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GAME TITLE Design Agreement



GAME DESIGN AGREEMENT

"GAME TITLE"

This agreement ("Agreement") is made this ___ day of  [Month, Year], between [DESIGNER],  of [DESIGNER'S ADDRESS], and [COMPANY], having its principal place of business at [COMPANY'S ADDRESS], who agree as follows:

Recitals:

A.  COMPANY is in the business of developing electronic entertainment, and is involved in creating a computer software product known as "[GAME TITLE]" (the "Product"), the preliminary specifications for which are set forth on Exhibit A attached hereto and made a part hereof.

B.  DESIGNER is in the business of designing game concepts.

C.  COMPANY desires to retain the services of DESIGNER to design the Product for COMPANY, and DESIGNER agrees to provide such services to COMPANY, on the terms and conditions set forth in this agreement.

DESIGNER RESPONSIBILITIES: 

 
Design and Specifications:

1. 
DESIGNER  agrees to design the Product as specified in Exhibit A, in conformance with COMPANY's requirements and with commonly accepted standards for computer game design.

2.       DESIGNER will provide a detailed product design and specification (the "Design") for one or more versions of the Product.   

3.
DESIGNER will perform all such development at his offices and will submit verbal or written progress reports to COMPANY as requested.  The development team will consist of DESIGNER, who will write the Design.  

 
Ownership:

4.
All right, title and interest in and to the Design and each and every part of the Product(s) and all intellectual property relating thereto, including, without limitation, trademarks, trade secrets and copyrights, resulting from DESIGNER's work in developing the Design, including, without limitation, audiovisual effects and methods of operation, and any documentation, produced, developed or authored by DESIGNER during the course of developing the Design for COMPANY, shall be held by COMPANY, and all such works created during the development of the Design shall be considered works made for hire. In the event that any intellectual property rights resulting from the development of the Design are deemed not to be works made for hire, or in the event that DESIGNER should, by operation of law, be deemed to retain any rights in such intellectual property, DESIGNER hereby irrevocably assigns all of DESIGNER's right, title and interest in and to such intellectual property to COMPANY. DESIGNER also agrees that COMPANY, as the owner of the intellectual property rights to the Design and each and every part of the Product(s), has the full and complete right to publish, print, copy, market, distribute, transfer, display and prepare derivative works based upon the Product(s) and the Design and any derivative works thereof anywhere throughout the world. DESIGNER further agrees to execute the copyright assignment attached as Exhibit B simultaneously with the execution of this Agreement and to cooperate with COMPANY in perfecting the assignment of any rights to the Design and each and every part of the Product(s). 


Delivery:

5.
DESIGNER agrees to deliver the Design to COMPANY in accordance with the milestones schedule in Exhibit C. DESIGNER acknowledges that time is of the essence. 


Acceptance:

6.
Each design milestone will be deemed accepted when COMPANY accepts in writing or at the end of ten (10) business days from the date of delivery by DESIGNER. Within said ten business days, COMPANY, in its reasonable discretion, may reject the Design, by written notice to DESIGNER specifying any deficiencies.  In the event of such written notice, DESIGNER agrees to make such changes as will be reasonably required to correct such deficiencies within five (5) business days of receipt of such written notice.  This procedure will be repeated with each submission as long as is reasonably necessary.   


Maintenance and Updates:

7.
Prior to acceptance of a Design, DESIGNER will remedy any defects discovered in the Design and update the Design as required.  Time is of the essence in performing these tasks.

8.
[Paragraph deleted.]

9.
[Paragraph deleted.]

10.
[Paragraph deleted.]


Promotional Activities:

11.
COMPANY has the right to use and permit others to use the name and likeness of DESIGNER in promoting sales of the Product.

12.
[Paragraph deleted.]


Confidentiality:

13.
During the course of this Agreement, DESIGNER and COMPANY may become aware of information relating to each other's products, software research and development, inventions, processes, techniques, designs or other technical and business information in the course of developing and producing the Product, and information and/or materials received in confidence by either party from a third party or about a third party ("Proprietary Information").  All Proprietary Information is considered by both parties to be proprietary and confidential.

14.
Both during and after this Agreement, both parties agree that, except as authorized in writing by the other party, they will:  (i) preserve and protect the confidentiality of all Proprietary Information; (ii) not disclose to anyone, including each other's employees, except as necessary to carry out the term hereof, the existence, source, content or substance of the Proprietary Information; and (iii) not use Proprietary Information in any way other than in furtherance of this Agreement.

15.
Each party shall have no liability to the other for disclosure of any Proprietary Information which either party can establish to have:  (i) become publicly known without breach of this Agreement ; (ii) been publicly released for disclosure by the rightful owner of such Proprietary Information; or (iii) been given to either party by someone other than COMPANY or DESIGNER without a duty to maintain confidentiality.

16.
[Paragraph deleted.]

17.
Not later than three (3) days after the termination of this Agreement for any reason both parties will return to each other all originals and copies of Proprietary Information.


Designer Representations and Warranties:

18.
DESIGNER represents and warrants that:  (a) he has full power and authority to enter into and perform this Agreement and that such ability is not limited or restricted by any agreements or understandings between DESIGNER and other persons or companies; (b) any information or materials developed by DESIGNER for COMPANY shall not rely, or in any way be based upon, proprietary information obtained or derived by DESIGNER from sources other than COMPANY unless DESIGNER has received specific authorization in writing from any such source to use such information; (c) the performance of the Product will conform to:  (i) the specifications set forth in Exhibit A; (ii) COMPANY's documentation standards; (iii) commonly accepted standards for computer software design; and (d) the Design will not infringe upon the legal rights of any third party.  Should any aspect of the Design become the subject of any infringement claim or suit, DESIGNER will replace or modify the Design or take other necessary steps to make it non-infringing, and indemnify COMPANY in accordance with Paragraph 19 hereof.

 
Indemnification:

19.
Both parties hereby agree to indemnify and hold harmless the other party, its assignees, licensees and purchasers, and the officers, employees, and agents of all of them, against 


any suits, losses, liabilities, damages, claims, settlements, costs and expenses, including reasonable attorneys' fees, arising from its breach of this Agreement or agreement(s) between the indemnifying party and another person or company, as long as the indemnified party notifies the indemnifying party of the claim and cooperates with the indemnifying party in defending against the claim.  


Injunctive Relief:

20.
Each party agrees that any material breach or attempted or threatened breach of Paragraph 14 hereof could result in irreparable injury to the other party for which there would be no adequate remedy at law and consents to the other party's right to seek injunctive relief without limiting the applicability of any other remedies.


Equipment:

21.
[Paragraph deleted.]

22.
If COMPANY provides any item of equipment, DESIGNER agrees to return the equipment within ten (10) days of final acceptance of the Design, or within five (5) days of COMPANY requesting its return. 

COMPANY RESPONSIBILITIES; CONSIDERATION:


Royalties:

23.
As full consideration for the services provided and to be provided by DESIGNER under this Agreement, COMPANY agrees to pay to DESIGNER royalties from the sale or licensing of the Product as set forth below. The royalty rate will be _____ percent (____%) of Net Receipts (defined below) from sale or licensing of any Product, the Design of which was provided by DESIGNER. COMPANY does not owe DESIGNER any royalties from sale or licensing of any Other Version, or in-app purchases, ad revenue, offer wall revenue, etc., the Design of which is not provided by DESIGNER.  "Net Receipts" means the gross receipts actually received by COMPANY from all Sales and Licenses of the Products or Other Version, less taxes on payments to DESIGNER, including any sales or use taxes to be paid or withheld by COMPANY with respect to the payments due DESIGNER under this Agreement. 

24.
[Paragraph deleted.]

25.
[Paragraph deleted.]

26.
[Paragraph deleted.]

27.
[Paragraph deleted.]


Advances:

28.
For each requested Design, COMPANY will pay the sum of $____ as an advance recoupable against the royalties payable pursuant to this Agreement, in two installments: the "Down Payment" of $____ is payable upon COMPANY requesting that DESIGNER write a Design, and the "Acceptance Payment" of $_____ is payable within ten (10) days of COMPANY accepting the Design, pursuant to the terms in Paragraph 6.  Additional advances are to be paid for any upgrades requested by COMPANY pursuant to Paragraphs 8 and 9. 

29.
Except for royalties payable pursuant to Paragraph 23 hereof, all payments to DESIGNER under Paragraphs 8, 9 and 28 shall constitute advances recoupable from all sums payable under this Agreement.  In addition to sums paid to DESIGNER under Paragraph 28 , such advances shall include advances paid for upgrades of the Design(s) pursuant to Paragraphs 8 and 9.  Such advances shall not include payments made to other designers (whether COMPANY's employees or independent contractors) who add art, animation, video, graphics, sound, narration, audio, format or other enhancements to the Products.  Payments to DESIGNER in regards to other agreements or arrangements between DESIGNER and COMPANY shall not constitute advances recoupable under this Agreement.  

 
Accountings

30.
Statements of royalties payable will be provided within thirty (30) days following COMPANY's receipt of payments, less all advances and charges under this Agreement.   

31.
COMPANY will maintain books of account concerning sales of the Product.  DESIGNER may, at his expense, have a certified public accountant examine these books solely for the purpose of verifying their accuracy during normal business hours upon thirty (30) days prior written notice, but no more frequently than once a year and not later than two (2) years after termination or expiration of the Agreement.


Designer Credit

32.
COMPANY will attribute authorship of the Design to DESIGNER in the on-screen credits of the relevant Product, subject to the provision stated in Paragraph 11. Failure to comply will be remedied insofar as is reasonable to do so.


Company Representations and Warranties

33.
COMPANY represents and warrants that it has full power and authority to enter into and perform this Agreement and that such ability is not limited or restricted by any agreements or understandings between COMPANY and other persons or companies.

MISCELLANEOUS PROVISIONS:


Termination:

34.
COMPANY has the right, in its sole discretion, to cancel the Product.  In the event of such a cancellation prior to the Product's publication, COMPANY's sole obligation will be to pay DESIGNER for the installment of advances against royalties with respect to the relevant Design(s) requested and accepted by COMPANY as of that date.  COMPANY will have no further obligation, whether financial or otherwise, to DESIGNER after such cancellation.  In the event of such a cancellation subsequent to the publication of the Product, thus the Product is garnering sales, COMPANY shall pay royalties to DESIGNER in accordance with the terms of this Agreement.

35.
Upon the occurrence of any material breach of this Agreement which is curable but remains uncured for a period of thirty (30) days following written notice, the non-breaching party has the right to terminate this Agreement with immediate effect by written notice.  At any time, either party may terminate this Agreement without cause by providing thirty (30) days written notice to the other party.

36.
a. In the event of termination of this Agreement by COMPANY pursuant to Paragraph 35, prior to final acceptance of the Product, COMPANY will have no further obligations or liabilities under this Agreement.  In the event of termination by COMPANY after acceptance of any Design requested by COMPANY and provided by DESIGNER, the rights and obligations set forth in Paragraphs 23 and 28 shall survive such termination.


b. In the event of termination by DESIGNER, except as otherwise set forth herein DESIGNER shall have no further obligations under this Agreement to perform any further services for COMPANY, and except as otherwise set forth herein COMPANY's sole obligations to DESIGNER shall be to make all payments of installments of advances against royalties on account of Designs requested and accepted as of the date of termination, in the event such termination occurs prior to final acceptance of the Product, or to pay royalties to DESIGNER in accordance with this agreement in the event such termination occurs after final acceptance of any Design.  No termination or cancellation of this Agreement by DESIGNER shall in any way affect or impair COMPANY's rights to complete, develop, publish, manufacture, license and distribute the Product or any derivative work or Other Versions of the Product.


Modification:

37.
This Agreement may be modified or amended by the parties only in a writing executed by both parties hereto.


Waiver:

38.
A waiver of a breach or default does not constitute a waiver of future or other breaches or defaults.


Applicable Law:

39.
This Agreement shall be deemed entered into in Los Angeles County, California and will be governed by and interpreted in accordance with the substantive laws of the State of California.  The parties agree that any dispute arising under this Agreement shall be resolved in the state or federal courts within the State of California and expressly consent to jurisdiction therein.


Entire Agreement:

40.
This Agreement includes Exhibits A, B and C, which are incorporated into this Agreement by this reference, and constitutes the entire understanding between the parties with respect to the subject matter hereof, superseding all prior negotiations, preliminary agreements, correspondence or understandings, written or oral.


No Assignment:

41.
This Agreement is personal to DESIGNER and his performance may not be assigned without prior written consent by COMPANY.


Notices:

42.
All notices, statements and payments to DESIGNER shall be delivered to him at the address given on the first page of this agreement, or at such other address as he shall designate in writing from time to time.  All notices, statements and payments to be given to COMPANY shall be delivered to it at the address given on the first page of this agreement, with a copy to the attention of the Royalty manager/Contract Administrator, or at such other address as it shall designate in writing, by notice given in accordance with this paragraph 42 from time to time.   All notices shall be in writing and shall either be served by personal delivery, fax, mail, or overnight carrier service, all charges prepaid.  Except as otherwise provided herein, such notices shall be deemed given when personally delivered or delivered to a courier office, all charges prepaid, or on the date five (5) days following the date of mailing, except that notices of change of address shall be effective only after the actual receipt thereof.


Uncontrollable Events:

43.
If either party cannot perform any of its obligations because something has happened which is beyond its reasonable control, then the non-performing party will:  (i) notify the other party; (ii) take reasonable steps to resume performance as soon as possible; and (iii) not be considered in breach during the period in which the failure to perform is beyond the party's reasonable control. Changes in the development team identified in Paragraph 3 shall not be considered an uncontrollable event, regardless of the reasons why the change occurred.


Independent Contractor Status:

44.
DESIGNER is performing services for COMPANY as an independent contractor.  Nothing contained in this Agreement constitutes appointment of either party as an agent, representative, partner, joint venturer or employee of the other party for any purpose.  Neither party can bind the other to any agreement with anyone else.

45.
Severability:

Should any provision of this Agreement be held to be void, invalid or inoperative, such provision shall be enforced to the extent possible and the remaining provisions of this Agreement shall not be affected.

46.
Headings:

The headings of the sections and paragraphs of this Agreement are for convenience only and shall not be of any effect in construing the meanings of the Sections.

47.
Survivability:

The following paragraphs shall survive the expiration or termination of this Agreement: Paragraphs 4, 11, 13, 14, 15, 17, 18, 19, 20, 22, 30, 31, 32, 33, 34, 36, 39, 40, 42, 49, 50, 51 and 52.  

48.
[Paragraph deleted.]

49.
Presumptions:

Because the parties hereto have jointly participated in drafting this Agreement, there shall be no presumption against any party on the ground that such party was responsible for preparing this Agreement or any part of it.
50.
Remedies:

Unless expressly set forth to the contrary, either party's election of any remedies provided for in this Agreement shall not be exclusive of any other remedies available hereunder or otherwise at law or in equity.

51.
Limitation of Liability:

Except for the indemnification obligations of either party as expressly set forth herein, neither party shall be liable to the other party for any incidental, consequential, including but not limited to any profits or losses, special or punitive damages arising out of this Agreement or its termination, or the breach of any of its provisions, whether for breach of warranty or any obligation arising therefrom or otherwise, whether liability is asserted in contract or tort (including negligence and strict product liability), and irrespective of whether the parties have been advised of the possibility of any such loss or damage.

512.
Attorneys Fees:

Should any litigation or arbitration be commenced between the parties hereto in relation to this Agreement, the party prevailing in such litigation or arbitration shall be entitled, in addition to such other relief as may be granted, to reasonable attorneys fees in connection with such litigation or arbitration or in a separate action brought for such recovery. 

ACCEPTED AND AGREED TO:

DESIGNER
    COMPANY 

By:
_____________________
By:
_____________________


DESIGNER

President, COMPANY


__                 

 


Social Security/Fed. I.D. #


Date:
_____________________
Date:
_____________________

EXHIBIT B

COPYRIGHT ASSIGNMENT

For valuable consideration separately and previously agreed to between the undersigned DESIGNER and COMPANY, the undersigned hereby assigns all rights, title and interest in and to the computer program, (the Product as defined in Exhibit A to the Game Design Agreement executed by and between the undersigned and COMPANY on [DATE]) designated below, including the copyright thereof, in the United States and throughout the world, together with any rights of action which may have accrued under the aforesaid rights, which are owned by the undersigned, for One Dollar ($1.00) and other good and valuable consideration, the receipt of which is hereby acknowledged, to COMPANY.

Work:    








(title)

Dated:                                              
        By:  







DESIGNER




Address:  
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